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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos g5.906 September Term, Iq 


lant, | i, he Teattel of Columbia Circuit 


v. FES SEP 2.6 1966 
Federal Comsenications Commission, | Valen Oem 2 
CLERK 
dppelies. 


Before: Fahy, Cireute 
in Ghesbers 


PREHEARING ORDER | 
Counsel for the parties in the! above-entitled 
case having submitted their stipulation| pursuant to 
Rule 38(k) of the General Rules of this/| Court, and the 
stipulation having been considered, the stipulation is 
approved, and it is | 
ORDERED that the stipulation shall control 
further proceedings in this case unless modified by 
further order of this court, and that the stipulation 
and this order shall be printed in the joint appendix 
herein, 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


The Telephone Users Association, Inc., 
816 National Press Building 
Washington, D.C, 20004 
Appellant 
Vv Case No. 20,396 


Federal Communications Commission, 
Appellee, 


) 
) 
) 
) 
) 
) 
) 
) 
) 


PREHEARING STIPULATION 

The undersigned parties, by their counsel, agree 
and stipulate that the following issue is presented by the appeal 
in this proceeding: 

1, Whether the Commission erred in denying to the 
Telephone Users Association the right to intervene in the 
Commission's general investigation of the charges for Interstate 
and Foreign Communication Service of the American Telephone 
and Telegraph Company, Docket No. 16258, 

2. Whether this Court should vacate the proceedings 
below and reschedule same if the Commission is ordered by this 
Court to admit the appellant as a proper party; alternatively 
whether the witnesses who have been heard should be rescheduled 
for cross examination by appellant. 

3. Whether the proceedings before the Commission should 
be stayed pending the outcome of this appeal. Counsel for the 


parties further stipulate that the Joint Appendix shall be filed 


A ai 


at the same time as appellant's reply brief, or in the event no 
| 

reply brief is filed, within fifteen days after the filing of the 

Commission's brief, 
4. Counsel for the parties stipulate and agree that 

record references in the briefs shall be to the pages of the 

original record certified to this Court. In the printed Joint 

Appendix, there will be set forth, in addition to the consecutive 


numbering of the pages of the Joint Appendix, the original record 
| 


page numbers in bold type and indented in a manner which will 


| 
render it convenient for the Court to locate the pages referred 


to in the briefs. | 
| 


5. That the Service List be added to the Record. 
| 


Respectfully submitted. 


ttorney for | 


Attorney for the Federal 


Communications Commission 


September 9, 1966 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


~p- 


No. 20,396 September Term, 19 66 


The Telephone Users Association, Inc., 


United States Court of Appeals 
Appellant, for the Bistriet cf Columbia Circuit 


¥. FILED ocr 1 9 1966 


Teton Fatma 


The Federal Coummicatias Commission, 
Appellee. 
Before: Danaher, Acting Chief Judge, 
in Chambers, 
ORDER 
On consideration of appellee's consent sotion 
to supplement record, and it appearing that appellee has 
lodged with the clerk a supplemental certified index to 
transcript of record, it is 
ONDERED that the aforesaid motion be granted, 
anc ihe Clerk is directed to file appellee's supplemental 


certified index to transcript of record in this case. 


| 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE TELEPHONE USERS ASSOCIATION, INC, 
Appellant, 


) 
vs, Case No. 20,396 
) 
FEDERAL COMMUNICA Pioe.s COMMISSION, 
Appellee.) 


Breet ee areca 


INDEX TO RECORD 

Item Now 

EXCERPTS FROM DOCK?. I 16258 

he Petition to Interven, filed on behalf of the Telephone Users 
Association, Inc., reeeived by the Commission June 1, 1966 


Commission Memorandum Opinion and Order denying 
petition for intervention, released June 6, 1966. | 


Petition for Review, filed on behalf of The Telephone Users 
Association, Inc., received by the Commission July 6, 1966 


Commission Memorandum Opinion and Order Affirming its 
Memorandum Opinion and Order of June 6, 1966, |released 
Tuly 18, 1966. 


Letter to Counsei for The Telephone Users Association, 
signed by Frederick W. Denniston, dated August 4, 1966. 


Certificate of Secretary 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C, 20554 
In the Matter of ) 
AMERICAN TELEPHONE AND TELEGRAPH ). 
COMPANY and the Associated Bell System Docket No. 16258 
) 


Companies 


Charges for Interstate and Foreign 
Communication Services 


PETITION TO INTERVENE 
The Telephone Users Association, Inc., (hereinafter T.U.A.) 
a non-profit association chartered in the District of Columbia, 
respectfully petitions the Federal Communications Commission 
pursuant to its Rules and Regulations and particularly Sec. 1.223(d) 
for leave to intervene and participate in the above entitled matter 
and requests that the F.C.C, take judicial notice of its own orders 


leading to the present investigation as shown by this. docket number. 


In support of this petition, T.U.A. respectfully submits as follows: 


l. Interest of T.U.A, 
T.U.A. is a non-profit association, chartered in the District of 
Columbia, whose specific functions relate to telephone rates and services, 


and the representation and protection of consumer interests in such 


2 
matters. T.U.A. represented itself and others similarly situated 
in the C&P (D.C.) rate case in which the claim of CaP for 10 1/2 
million dollars annual increase resulted in an order for 2.3 
million dollars increase. T.U.A. has said order a appeal and 
one of the points on appeal is that the separations procedures 
benefit AT&T while adversely affecting customers of the wholly 
owned subsidiary. Thus T.U.A. has a direct and vital concern in the 


| 
very problems which this Commission now investigates. 
| 


2. How T.U.A. participation will 
assist Commission 


T.U.A. will provide competent counsel who participated in 


the C&P case, and thus has had experience ina telephone rate 
matter. Said Counsel is familiar with the type of witnesses, 
statistics and arguments presented in such a hearing and will have 
questions which will assist the Commission in evaluating the inform- 
ation presented to it by AT&T. : | 

Further, T.U.A. expects to have at least bse witness who 
has first hand familiarity with operating techniques and who is 
expected to present testimony which will be of great interest to 


this Commission. T.U.A, may also present pertinent financial 


witnesses. 


Counsel to be furnished is the undersigned Arthur S, Curtis, 
| 


a member of the bar of the Supreme Court of the United States. 


3 


3. Request for intervention comes after a 
poll for user opinion 


The present request for intervention comes after a sample 


poll to determine whether T.U.A. should intervene. Copies of some 


responses are attached. 
4. Why this petition was not filed earlier 
This petition was not filed earlier because T.U.A. was not 
certain earlier it could provide competent counsel. This petition 
has been filed as soon as it was learned that undersigned counsel 
would be available to represent T.U.A. 


Respectfully, 


Arthur S. Curtis, Attorney for 
Telephone Users Association 
816 National Press Bldg. 
Washington, D.C, 

NA 8 - 5696 


AFFIDAVIT 


District of Columbia: ss | 

Affiant, ARTHUR S, CURTIS, being first duly sworn, 
deposes and states that he is the General Counsel of the 
Telephone Users Association, Inc.; that he is authorized to verify 
and file with the Federal Communications Commission this 


"Petition for Intervention”: that he has read the foregoing 
| 


petition for intervention and that the facts stated therein are 


true to the best of his knowledge, information and belief. 


Arthur S. Curtis 

Attorney for | 
Telephone Users Association, Inc., 
816 National Press Building 
Washington, D.C. 
NA8- 5696 | 


Sworn to before me this day of 


Notary Public 


My Commission expires: 


Ee oa 


TELEPHONE USERS ASSN,IM. 
3 1 6 NATICNAL PRESS BLDG 


WASEIGTGN,D.C. 20004 


BEST COPY 


from the original 


This is to certify that a copy of this Petition has been 
mailed, postage prepaid, to Ernest E. North, General Attorney, 


American Telephone and Telegraph Company, 32 Avenue of the 


| 
Americas, New York, New York, 10000, this Ist day of June 1966, 


Arthur S. Curtis, Attorney 

for Telephone Users Association, INC. 
816 National Press Building 
Washington, D.C, 20004 

NA 8 - 5696 | 


AVAILABLE 


bound volume 


Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 66M-789 
Washington, D.C. 20554 85118 


In tha Matter of ) 
) 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY ) 
and the Associated Bell System Companies ) DOCKET NO. 16258 


Charges for Interstate and Foreign 
Communication Service 


MEMORANDUM OPINION AND ORDER 
By the Telephone Committee: 


1. On June 1, 1966, The Telephone Users Association Chere- 
after called T.U.A.), filed a Petition in this proceeding seeking leave 
to intervene. Petitioner alleges that it is "a non-profit association, 
chartered in the District of Columbia, whose specific functions relate 
to telephone rates and services, and the representation and protection 
of consumer interests in such matters." It further states that the 
Association has been a participant in a local telephone rate proceeding 
involving one of the Bell Companies, including separations procedures, 
and thus it "has a direct and vital concern in the very problems which 
this Commission now investigates." 


2. In support of its petition, T.U.A. proposes to provide 
the assistance of its counsel who has experience "in a telephone rate 
matter" by virtue of his participation in the said intra-state rate 
proceeding. Petitioner further indicates that it "expects to have at 
least one witness" who has first hand familiarity with operating tech- 
niques and who is expected to present testimony which will be of great 
interest to this Commission," and that it may also present "pertinent 
financial witnesses." 


3. In further support of its filing, petitioner attached copies 
of three communications, presumably from telephone users who authorized 
T.U.A. to represent their interests before the FCC "without cost or 
financial obligation" to them. In explanation for the lateness in filing, 
petitioner alleges that it "was not certain earlier /that/ it could 
provide competent counsel," the designated counsel being the signer of 
the petition, 


4. We find first that the intervention by petitioner should 
be denied for tardiness, under Section 1.223 of our Rule (47 CFR 1.223), 
there being no substantial and satisfactory showing of good cause to 
justify the failure to file such request on time, 1.e., prior to December 
2, 1965. 1/ Secondly, petitioner has failed to show, with any measure of 
specificity, the manner in which its participation will assist the Con- 
mission in the determination of the issues. 


i/ The hearing issues in this proceeding were published in the Federal 
Register on November 2, 1965 (30 F.R. 13885). 


ny, 
W 
Pat 


spectrum of inttervenors in this 
representing various segments of 
user entities. | There comes a point 
parcies can eerie Only. to make the 
ng wore lt than any ensuing 
point has been) reached in the instant 
snowing than hails been made in the 
request. 
status of a party, we 
. ; ttitioner should determine 
and competent evidence which it 
of the provisions of Section 1.225 
ulations, end appear and give evidence 
Section 1,225 provides as Follows: 


who wishes to appear and give 
i and who so advises the Secretary, 
wee be noti.icd by the Secretary if that matter is desig- 
nated for aeuwuns Ln the case of requests bearing more 
i ax notice of hearing will be given to the 
' unless the request indicates that such 
notices shoule Le t £o someone other pene such person. 

(>) No person shall be precluded! from giving any 
relevant, material, and competent testimony at a hearing 
because he lacks a sufficient interest to justify his inter- 
vention as a party in the matter." 
i 

the pee ones whicn have been established for this proceeding, 
petitioner wishes to avail itself of the above-quoted rule, it should, 
appropriate “Anes of which it will be notified, submit its proposed 
presentation to the Telephone Committee, the Hearing Examiner, 
the Cooperating Commissioners, with copies to all parties and the 
Commission's staff. A cime will be designated for!offering such written 
sentation in evidence and for cross-examinationjon it, if it is 
admitted. Petitioner Bea y of course, be represented by counsel of its 
choice for this purpose. in any case, Commission ¢ ounsel is available 
tor consultation as to procedures. 


| 
ACCORDINGLY, IT IS ORDERED, This 6th day of June, 1966, that the 
petition for intervention by the Telephone Users Association, IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 
(By the palepnone roms ceee)! 
. 


Bow 7. Hin ir 
Ben F. whle- 
Secretary 


Released: June 6, 1925 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C, 20554 


In the matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
and THE ASSOCIATED BELL SYSTEM COMPANIES ) Docket No. 


Charges for Interstate and Foreign 
Communication Service 


PETITION FOR REVIEW 


In accordance with 5(d) (4) 47 U.S.C. 155 (d) (4), THE TELEPHONE 


USERS ASSOCIATION, INC., a non profit association, on behalf of itself as a 


user and other small users similarly situated, respectfully petitioners the 
full Commission to review an order by the Telephone Committee denying 

to moveant standing as a party in this proceeding, and to reverse said order. 
Petitioner incorporates by reference here the papers filed in the U. S. Court 
of Appeals, D.C., as part of a petition for mandamus, which argue substan- 
tially as follows: 


1) The parties so far admitted to standing consist of governmental 
agencies, NARUC, and multimillion dollar commercial concerns. 


2) The millions of smull household users and small businesses who 
pay the bulk of the phone bill are not represented unless TUA is 
admitted by reversal of the Order issued by the Telephone Committee. 


Respectfully, 


Arthur S. Curtis, counsel for 
Telephone Users Association, Inc. 
816 National Press Bldg., D.C. 

NA 8 - 5696 


Certificate: this is to certify that I have this 6th day of July 1966 personally 
delivered a copy of this pleading with 19 additional copies to the office of the 
General Counsel, F.C.C., 12th and Pennsylvania Avenue, N.W., D.C. 


Arthur S. Curtis, Counsel 


CERTIFICATE OF SERVICE 
| 


This is to certify that I have this 8th day of July 1966 upon request of 


| 
the F.C.C, served by regular mail, postage prepaid, a copy of the 


attached Petition for Review, upon F, Mark Garlinghouse, counsel for 


the Bell System, 195 Broadway, NEW YORK, NEW YORK, 10007 


Arthur S, Curtis, Counsel for the 
Telephone] Users Association 
816 National Press Bldg, 
Washington, D.C, 4, NA 8-5696 


Berore the 
| FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of ) 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
and the Associated Bell System Companies 


) 
DOCKET NO. 16258 


Charges for Interstate and Foreign 
Communication Service ) 


MEMORANDUM OPINION AND ORDER 
— EE 


By the Commission: Commissioners Cox, Wadsworth and Johnson absent; 
Commissioner Loevinper concurring and issuing a statement. 


1. The Commission has before it a petition filed on July 6, 1966, 
by The Telephone Users As 
of the Commission 


1966, 

with the Commission! 
and, therefore, ig subject to being stricken. 
disposing of it on such technical grounds but will deal with it on the 
merits so far as they are ascertainable. Because of the imminent resumption 
of hearing sessions herein, due and timely execution of our functions and 
consideration for petitioner's interest in getting a prompt disposition of 
this matter require our action on the instant petition without waiting for 
Tesponsive pleadings. ; 


2. The petition assigns as the sole reasons warranting our reversal 
of the Telephone Committee's action the following, verbatim: 


“Petitioner incorporates by reference here the papers filed in 
the U. S. Court of Appeals, D.C., as part of a petition for 
mandamus, which argue substantially as follows: 


1) The parties so far admitted to standing consist of govern- 
mental agencies, NARUC, and multimillion dollar commercial 
concerns. 


2) The millions of small household users and small businesses 
who pay the bulk of the phone bill are not represented unless 
TUA is admitted by reversal of the Order issued by the Telephone 
Committee." 


3. The Telephone Committee denied petitioner's original petition to 
intervene on the Grounds that it railed to comply with our rules of practice 


-|2 - 


and procedure (47 CFR 1.223) in that (1) it was late, with no substantial 
and satisfactory showing of good cause for failure to file on time 1/ and 
(2) it failed to show, with any specifity, the manner in which petitioner's 
participation would assist the Commission in the determination of the issues. 
The Committee noted that the explanation given by petitioner for the lateness 
in filing was the allegation that it “vas not certain earlier /that 7 it 
could provide competent counsel," the designated counsel being the signer of 
the petition. It further noted that the manner in which the petitioner pro- 
posed to assist the Commission in the resolution of the issues was to pro- 
vide the assistance of its counsel who has experience "in a telephone rate 
matter" and also that petitioner "expects to have at jleast one witness who 
has firsthand familiarity with operating techniques and who is expected to 
present testimony which will be of great interest to this Commission. T.U.A. 
may also present pertinent financial witnesses." | 
4, A review of the foregoing indicates that the Telephone Committee 
was clearly warranted in denying petitioner leave to intervene. The nebulous 
and uncertain nature of the proposed testimony gives rise to doubt as whether 
petitioner is fully cognizant of the nature of the issues to be determined 
herein. More particularly, the reason given for filing the petition some 
six months late is unacceptable without some explanation as to why petitioner 
was uncertain as to its ability to obtain competent counsel. Moreover, as 
will be developed, certain of the circumstances surrounding the petition 
create some doubt as to the good faith of this representation. 


| 

5- With regard to the consideration advanced for the first time in 
the petition for review, namely, that the “millions of small household users 
and small businesses” will not be represented unless petitioner is permitted 
to intervene, we are constrained to say that the Commission itself is charged. 
with the statutory responsibility under the Communications Act of 1934, as 
amended, to insure that these telephone users, as well as all other members 
of the public, may obtain communications service at just and reasonable rates. 
Additionally, it is to be noted that there are already several representatives 
of user interests who are parties to the proceeding. | These entities include 
large volume users as well as small business and householders. The latter are 
represented by such intervenors as, for example, the City and County of San 
Francisco, the City of Los Angeles, and the various or public utility 
regulatory authorities. | 


1/ The rules require that petitions to intervene be filed not more than 30 
days after the issues in a proceeding are published in the Federal Register. 
The issues in this proceeding were so published on Noyember 2, 1965 (30 F.R. 
13885). ‘The instant petition to intervene was filed June 1, 1966. 


-33 - 


6. In the original petition to intervene, it is stated that The 
Telephone Users Association, Inc. "is a non-profit association, chartered 
in the District ‘of Columbia, whose specific functions relate to telephone 
rates and services, and the representation and protection of consumer 
interests in such matters." Nothing else is contained therein with respect 
to the nature of the association, the number or character of its member- 
ship or its officers. Neither of the pleadings gives any address for the 
association other than that of counsel wno signed the pleadings. There 
was attached to the first petition a sheet containing facsimiles of three 
form postal cards addressed to the association purporting to authorize it 
to represent the signatories thereof before the Commission (without cost or 
financial obligation). The address for the association on the form cards 
ig that of the same attorney. Thus, from what is now before us, it appears 
that the association is, for all intents and purposes, the alter ego of 
its attorney. Under such circumstances, the validity of the reason given 
for late filing; i.e., that the association "was not certain earlier it 
could provide cdmpetent counsel," appears insubstantial. 


7. For the foregoing reasons, the Memorandum Opinion and Order of 
the Telephone Committee released June 6, 1966 (FCC 66M-789) IS AFFIRMED. 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 


Adopted: July 15, 1966 
Released: July 18, 1966 


bh 


CONCURRING STATEMENT OF COMMISSIONER LOEVINGER 


It appears to me that the household users 
not, in fact, represented in this proceeding det eens 
be represented. I concur in this order only because the showing 
of petitioner gives no indication that petitioner could or would 
competently represent the household users of telephones. 


August 4, 1966 


Arthur S, Curtis, Counsel for 

the Telephone Users Association 
816 National Press Building 
Washington, D.C. 20004 


Dear Mr. Curtis: 


Referring to the Memorandum Opinion and Order adopted July 
15, 1966 (FCC 66-648) disposing of your petition to intervene in 
Docket No. 16258, there are enclosed herewith two prior orders of the 
Telephone Committee, dated June 17, 1966 (FCC 66M-851) and July 13, 
1966 (FCC 66M-960), respectively. | 


You will note, from these Orders, that September 15, 1966 
has been specified as the date on which evidence of parties, other 
than the Respondents in this case, should be filed and distributed 
with respect to testimony dealing with the issue of rate of return, 
and that pertinent witnesses and evidence will be subject to cross 
examination at hearing sessions beginning October 10, 1966. Also, 
October 17, 1966 has been specified as the date on which parties other 
than the Respondents shall fill and distribute testimony dealing with 
net investment, operating results and any other issue (except rate 
making principles and factors) in Phase 1 not theretofore dealt with. 
On November 7, 1966 there is to be a hearing for cross examination of 
the witnesses on those subjects. 


In view of the interest which you have expressed, and in 
accordance with Section 1.225 of the Rules of Practice, which has pre- 
viously been supplied to us, you will be permitted to offer evidence 
which is relevant, material and competent with respect to the subjects 
specified in these Orders, at the times indicated. 


It is desired that you reduce to written form the testimony 
which you intend to give and distribute copies of it to the Telephone 
Committee, the Cooperating Commissioners, the Hearing Examiner and 
the various parties of record on the dates specified for such distri- 
bution. A list of the persons to be served is enclosed for your con- 
venience. 


Arthur S, Curtis 
=D 

If you require any help in determining how to comply the 
regulations and requirements, or in any other aspect of this matter, 
we will endeavor to be of assistance if you contact the undersigned. 

Inany event, please confirm promptly to the undersigned 
whether you intend to participate in the hearings on either or both 
of the dates indicated, so that appropriate scheduling may be arranged. 


Sincerely yours, 


Frederick W. Denniston 
Managing Counsel 


FWD:pw/esd:cc 


Enclosures 


| 
LIST OF PARTIES TO 38 SERVED IN DOCKET NOS. 15011 and 16258 
(inperx PACES 17-29) 
F. Mark Garlinghouse 
195 Broadway 
New York, New York 10007 
Attorney for the Bell System 
Respondents | 
| 
John E. Waters 
60 Hudson Street 
New York, New York 10013 
Attorney for Western Union Telegraph Co. 


an Pajalicx | 
ate Building | 
San Francisco, California 9012 
Attorney for The Public Utilities 
Commission oF the State of California 
Kent H. Brown 
55 Blk Street 
Albany, New York 12225 | 
Attorney for the Public Service 
Commission of the State off New York 


Ralph H. Wickberg, President 
Idaho Public Utilities Commission 
Boise, Idaho 83702 


Joseph C. Bruno, Chief Counsel 

North Office Building 

Harrisburg, Pennsylvania 17110 
Atvorney for the Pennsylvania Public 
Utility Commission 

John F. Goetz, Acting Secretary 

Public Service Commission of Wisconsin 

Hill Farms State Office Building 

4802 Sheboygan Avenue 

Madison, Wisconsin 53702 

Victor Rabinowitz 

30 East 42nd Street 

New York, New York 10017 | 
Attorney for the American Communications 
Association 


Wayne W. Waldo, General Counsel 

Jefferson Building 

Jefferson City, Missouri 65102 
Attorney for the Missouri | Public 


Service Commission 
| 


-1- CTS 


Lewis W. Petteway, General Counsel 

700 South Adams Street 

Tallahassee, Florida 3230h 
Attorney for the Florida Public 
Service Commission 


Norman S. Elliott 

Box 1197 

Richmond, Virginia 23209 
Attorney for the State Corporation 
Commission of Virginia 


Robert J. Leigh 

1735 K Street, N.W. 

Suite 310 

Washington, D.C. 20006 
Attorney for the National Telephone 
Cooperative Association 


David P. Van Note, Assistant Attorney 
General 

50 Lewis Cass Building 

Lansing, Michigan 18913 
Attorney for the Michigan Public 
Service Commission 


Harry M. Lightsey, Jr., General Counsel 

The South Carolina Public Service 
Commission 

Assistant Attorney General 

The State of South Carolina 

Columbia, South Carolina 29201 


Leonard W. Tuft 
66 Broad Street. 
New York, New York 1000) 
Attorney for RCA Communications, Inc. 


Howard Monderer 

1725 K Street, N.W. 

Washington, D.C. 20006 
Attorney for the National Broadcasting 
Company, Inc. 


Frank P. Hayes, Assistant Attorney 
General 
vave. of Washington 

Temple of Justice 

Olympis, Washington 98501 
Attorney for the Washington Utilities 
and Transportation Commission 


Te" C18? 


. 


Leo R. Brooks, Vice President 
and General Counsel 
Columbia Broadcasting System, Inc. 
51 West 52 Street 
New York, New York 10019 


Joseph T. Walsh, Chief Counsel 

Public Service Commission of the 
State of Delaware 

Old State House 

Dover, Delaware 19901 


Charles W. Sullivan 

Deputy City Attorney 

City Hall 

Los Angeles, California 90012 
Attorney for the City of Los Angeles 


Arthur K. Bolton, Attorney General 

132 Judicial Building 

0 Capitol Square 

Atlanta, Georgia 3033L 
Attorney for the Georgia Public 
Service Commissior? 


Paul Rodgers, General Counsel 

3327 ICC Building 

P.O. Box 68) 

Washington, D.C. 200k: 
Attorney for the National Association 


of Railroad and Utilities Commissiorers 


Robert Lee Kessler 
Assistant Attorney General | 
The State of Colorado 
Department of Law 
Office of the Attorney General 
Denver, Colorado 80203 
Attorney for the Pudlic Utilities 
Commission of the State of Colorado | 


Joseph M. Kittner 

1705 DeSales Street, N.wW. 

Washington, D.C. 20036 
Attorney for the American aesatbasting 
Companies, Inc. 


Bernard Koteen 
1000 Vermont Avenue, N.W. 
Washington, D.C. 20005 
Attormey for the NBC Television 
Affiliates 


-3- 


Ia) 


Vincent 3B. Welch 
300 Farragut Building 
900 Seventeenth Street, N.W. 
Washington, D.C. 20006 
Attorney Tor Sports Network, Inc. 


Courtney 
ietn Street, N.W. 
D.C. 20006 
or NAM Communications 


Courtney 
entlethn Street, N.W. 
: D.c. 20006 
AvUorney Tor the American Trucking 


Associations, Inc. 


connor, City Attorney 


ae 
Hall 


cisco, California 9102 
for the City and County of 


pp. Public ees Commision 
Mississippi 39201 


=z. Baker, Counsel 
Shoreham Building 
ngton, D.C. 20005 
orney Tor the United States 
ependent Telephone Association 


$3 


ba st weary ty 


iB 


New York 10022 
ney Tor the American Cable 
eae Corporation 


TS 
ey 


oO 


rk, New York 10022 
vvorney for the International 
Lephone and Telegraph Corporation 


fares 


Van Cleve, General Counsel 
Streets, N.w. 
Washington, D.C. 20105 
Attorney for the Administrator of 
General Services (GSA) . 


eA re 


| 

10017 
Service Corporation 

| 


Ox Corporation 


v and Genreal eouhiwek 
oy, NeW. 


20035 
eieee tone Satellite 


AUtOrney I 
Company 
May, 
17008 : 
Wasringvon, D.C. 
Avoorney for United Ubilities, 
Incorporated 


Robert D. Brooks 

oc Lexington Avenue 

New York, New York 10017 
Avvorney for the New York Central 
Railroad Company 


Thomas Y. Higashi 

Assistant Attorney General 

103 CB ergot! Service Building 

Salem, Oregon 97310 
lies for the Public Ueirity 
Commissioner of the State bE 


eee General 
; le Street 
Chicago, Tiinois 60601 
Attorney for the Lilinois 
Comnerce Commission 


asheraft, Cojnsel 


he Public Service 
the District of Columbia 


Af 


Allen, Chairman 
les Commission 


General Counsel 
Building 
Tennessee 37219 
for the Tennessee Public 
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QUESTIONS PRESENTED 


Whether Telephone Users Association, Inc., hereinafter TUA, a 
non-profit association chartered in the District of Columbia in 

1963, on behalf of itself and others similarly situated, particularly 
small household users of long-distance service, is entitled to 
standing as a proper party in Docket No, 16258, before the Federal 
Communications Commission, a general investigation of the charges 
for Interstate and Foreign Communications Service of American 


Telephone and Telegraph Company, Inc, 


Whether this Court should vacate the proceedings below with orders 
to reschedule same and admit TUA asa proper party for the reason 
that the small household user will be materially affected financially 


by the final order in the matter but has not in fact been represented 


as a party to protect the financial interests of small Consumers, 


Whether further proceedings should be stayed pending this proceeding. 
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BRIEF FOR APPELLANT 
IN THE 
UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 


No. 20,396 


The Telephone Users Association, Inc., 


Appellant 
v. 


Federal Communications Commission, 


Appellee 


Arthur S, Curtis 
Attorney for Appellants 
816 National Press Bldg. 
Washington, D.C. 20004 
NA 8 - 5698 


JURISDICTIONAL STATEMENT 


TUA appeals from a final order of Federal Communications 
Commission released July 18, 1966, affirming a Federal Communications 


Commission order dated June 6, 1966, which denied to TUA on behalf of 


itself and others Similarly situated, particularly small household users 
and small business, standing as a party to participate, in Docket No, 16258, 
| 


an investigation of long-distance telephone rates, Notice of Appeal was 


timely filed August 12, 1966. This Court has jurisdiction under 402(b) of 
the Communications Act of 1934 as amended (47 U.S, ¢, 402 (b) (6)), and 
Section 10 of the Administrative Procedure Act (64 Stat 5 U.S.C. #1009), 


3. 
STATEMENT OF THE CASE 
—— 


By order dated October 27, 1965, the F.C.C, instituted an 
investigation into the lawfulness of the charges of the American 
Telephone and Telegraph Company and the Associated Bell System 
Companies for interstate and foreign commerce service. Hearings 
began on June 6, 1966. 

The final paragraph of the Order related to parties has the 
following words: 

"IT IS FURTHER ORDERED, That any connecting or concurring 

carrier, The Western Union Telegraph Company, the United 

States Independent Telephone Association, the General Telephone 

and Electronics Service Corporation, the National Association of 

Railroad and Utilities Commissioners and any state regulatory 

body is HEREBY GRANTED leave to intervene upon the filing of 

a Notice of Intention to appear and participate in these proceedings 

within 30 days from the date of publication of this Order in the 

Federal Register." 

On June 1, 1966, The Telephone Users Association, Inc. (hereafter 


called TUA), filed a Petition in this proceeding on behalf of itself and 


1 
others similarly situated seeking leave to intervene. Petitioner alleged 


that it is "a non-profit association, chartered in the District of Columbia, 
whose specific functions relate to telephone rates and services, and the 
representation and protection of consumer interests in such matters," 

It further stated that the Association has been a participant in a local 


telephone rate proceeding involving one of the Bell Companies, including 


ee Nr th 
1,R1-6 


4, 
| 
separations procedures, and thus it “has a direct and vital concern in the 


very problems which this Commission now investigates, ' 

In support of its petition, TUA offered to provide the assistance of 
its counsel, bricfly stating his experience "in a telephone rate matter" by 
virtue of his participation in the said intra-state rate proceeding in which 
the claims of C & P (D.C.) Telephone Company were cut from 10 1/2 million 
rate increase annually to 2.3 million annually, Petitioner further indicates 
that it "expects to have at least one witness" who has fitst- hand familiarity 


with operating techniques and who is expected to present testimony which 


| 
will be of great interest to this Commission," and that it may also present 


“pertinent financial witnesses." 
In further support of its filing, petitioner attached copies of three 
representative communications, from telephone users who authorized TUA 
to represent their interests before the F.C.C, "without aia or financial 
obligation" to them. In explanation for the lateness in filing, petitioner alleges 
that it was not certain earlier that it could provide competent counsel, the 
designated counsel being the signer of the petition, and counsel in this Notice 
of Appeals. 
In the late afternoon of June 6, 1966, one day before hearings were to 
begin, the Commission issued an Order denying to TUA the right to intervene 
as a party. ; Appellant filed at once in this Court a petition for Mandamus and 
other relief including a stay of proceedings until the matter was adjudicated, 
The Commission opposed the Mandamus on the ground that Appellant had 


failed to file a petition for review by the whole Commission, and therefore 
IMS ee ea, 


2 F128 


5. 


had not exhausted its administrative remedies. Appellant in opposing 
the Commission's argument pointed out to this Court that if the matter 
were sent back to the Commission there was no assurance of avoinibe 
relief of a type that would prevent irreparable injury. Appellant further 
pointed out that|the small user in this area was not in fact represented 
by any organization devoted to his interest in the F.C.C, proceeding and 
therefore denial of party status to TUA discriminated against small users 
here and others similarly situated. On July 5, 1966, this Court, in Case 
No. 20,230 denied the Mandamus for the reason argued by the Commission, 
directing the attention of the parties to 47 U.S.C. No. 155(d)(7). 

Appellant immediately filed, on July 6, 1966, before the F.C.C., a 
petition for review by the whole F.C.C. of the order denying party status 
to TUA, which order had been issued by the Commission's "Telephone 


Committee". R, 9, 10. 


The basic argument in the petition for review was that the small 


household user and small businessman was completely unrepresented in 

the hearing and that he should be so represented by TUA acting for itself 

and others alias situated. An F.C.C, order dated July 18, 1966, denying 

the petition for review and affirming the earlier order, reached Appellant 

on August 9 in a letter dated August 4, thus in cold fact cutting down from 

30 days to less than 10 days the right to file this Notice of Appeal. R, 11 - 14, 
Commissioner Loevinger in a separate statement said as follows: 
"It appears to me that the household = of telephones are 


in fact, represented in this proceeding and that they should be 
represented." 


6. 


TUA is a locally based association which heretofore innocently 
believed F.C.C. would take judicial notice that TUA's reputation was 
established by its advocacy in the recent C & P Telephone Case, in 


which it participated from 1964 to 1966, In that proceeding, F.C.C, 


was told, the demands of the local telephone company for an annual 

increase of 10 and 1/2 million dollars were cut to an award of 2.3 

million dollars. TUA has appealed the rate increase to United States 

District Court, D.C. TUA assumed that some of the articles which 

appeared in all of the local papers describing its work and its Counsel 

had been read and remembered by the Commissioners, who work in 
Washington, and that it would be unnecessary, not to say immodest, to 

carry to the F.C.C. such newspaper clippings to establish its identification. 
TUA presented facsimiles of communications from three people who had 
written to TUA authorizing representation of their financial interest before 
the F.C.C. This clearly was designed to show that persons who had a 
financial interest in and would be affected by an order of the Commission 
requested, and would be represented by TUA as a party, Had the Commission 
requested additional showing, TUA could have supplied hames of hundreds of 


persons who had also written in. Appendix B of the Notice of Appeal shows 


the names and addresses of more than 50 persons of the small householder 

and small businessman category who have quite recently written to TUA 
requesting representation of their financial interest in the F.C.C, proceeding. 
However, Appellant believes that the petition for leave to intervene as a party 
was adequate as first filed, and most adequate as brought back to the Commission 
| 


on rehearing. 


7. 


Meanwhile irreparable injury had been done to Appellant and others 


similarly situated because a rate making proceeding is going forward in 
which the small householder, to quote Commissioner Loevinger, is not 
represented. Appellant believes that by the time of this writing the testimony 
in chief of the telephone company and its principal witnesses and a good 
part of the cross-examination has already taken place. See F.C.C, Order 
of July 13, 1966.| Therefore, as part of the relief which this Court should 
consider in hearing this case, this Court should deliberate about the 
propriety of vacating all proceedings since the Order of June 6, 1966, which 
denied to TUA the right to intervene. The property interests of millions of 
small consumers are being affected without permitting the representation of 
that financial interest by this local legal entity which has a proven trial 
record in the geographical area where the Commissioners themselves are 


employed. 


ARGUMENT ONE: 


1. TUAIS A PROPER PARTY IN THE F.C.C, PROCEEDING, 
Congress left no doubt that it intended interested or aggrieved 
parties to appear before the F.C.C. and there assert their rights. Section 

4(J) of the Act, 47 U.S.C, #154(J) provides in relevant part that "any 
party may appear before the Commission and be heard in person or by 
attorney."’ "Although the word "party" is used, the interpretation 
placed upon the word by the Comm ission in its rulings clearly integrates 
the concept of the interested person with the concept of the party" Red 
River Broadcasting Co. v. F.C.C., 69 App. D.C, 1, 98 F 2d 285 (C.A.D.C, 
1938), Cert. denied 305 U.S. 625 (1938). 
TUA, is itself a telephone user as are the three named persons who 


gave consents, (not to mention the many others not named who also gave 


written consents), and as users their interests altho individually small, 


are collectively large and will be economically affected by the Federal 
| 


Communications Commission orders. As such TUA ig perfectly qualified 
y | 


to intervene in this proceeding for itself and others similarly situated 
including those giving consents, small household users of long - distance 
rates, small business - phone users, and to vindicate the public interest. 

A "party in interest" has been held to be synonymous with a "person 
who is aggrieved or whose interests are adversely attected” by Commission 
action. Philco Corporation v. F.C.C., 103 en D.C. 278, 257 F 2d 656 
(C,A.D.C. 158). Since Section 402 (b)(6) of the Act, 47 U.S.C. #402 (b)(6), 


9. 

gives the right of appeal to "'a person who is aggrieved or whose interests 
are adversely affected", standing to participate in Commission proceedings 
and standing to appeal are dependent upon the same considerations. 

The provision of the Communications Act giving standing to "a 
person who is aggrieved or whose interests are adversely affected" is 
not unique. Similar language may be found in numerous federal statutes. 
Thus, for example, Congress gave standing under the Bituminous Coat 
Act of 1937 to "any person aggrieved by an order issued by the Commission..." 
15 U.S.C. 836 (b); under the Federal Food, Drug and Cosmetic Act of 1938 
to "any person who will be adversely affected by such order, " 21 U.S.C., 
371 (£)(1); and under the Natural Gas Act, to any party "aggrieved by an 
order issued by the Commission.........".15 U.S.C., 717r(b). 

In view of the similarity of language between the Communications Act 
and other federal administrative agency statutes in this respect, it seems 


certain that if persons with interests comparable to appellant's have been 


held to have standing to challenge the action of other federal administrative 


agencies, appellant also hag standing to protest the action by the Commission 
in this cine 

In Interstate Broadcasting Co., Inc., v. U.S.A. and F.C.C., 286 F 2d 
539, a case where WQXR in New York, New York, appealed the denial of 
intervention on the ground that it would be economically affected by the 
order, this Court reversed the F.C.C, and held that intervention in an F.C.C, 
proceeding is a matter of right for a party in interest under 47 U.S.C.A, 
#309 (e). 


‘ 


10. pan 


Thus, one showing the basis of his interest is entitled to become a party 


to a proceeding before the F.C.C, 47 U.S.C.A. #309, Frontier Broadcasting 


Co. v. U.S., 265 F 2d 353, 105 U.S. App. D.C. 161. 


The underlying policy of the Communications Act is protection of the 
| 


public interest. The Supreme Court's decisions indicate that altho it is a 
private interest which confers standing to appeal or the right to intervene, 
the function of the intervenor is to urge the public interest, F.C.C, v. Sanders 
Bros. Radio Station, 1940, 309 U.S. 470, 642, 60 S, Ct. 1035, 87 L. Ed. 
1374, Scripps - Howard Radio v. F.C.C., 316 U.S. 4(1942). 

In Office of Communications of the United Church of Christ st al v. 


F.C.C., No. 19, 409, decided March 25, 1966, this Court held that the 


public is not precluded from party standing because Congress has directed 
the F.C.C, to protect the public interest, (at p. 13, citing U.A.W. v. 
Scofield, 382 U.S. 205 (1956) ), and pointed out with scholarly citations 
that, | 


"There is nothing unusual or novel in granting the consuming 
people standing to challenge administrative actions." 


This Court also pointed out in U.S. v. P.U.C., 80 U.S. App. D.C. 227, 
151 F 2d 609 (1945), that a consumer of electricity was attected by 
the rates charged and could appeal an order setting them. Similarly in 
Bibcheck v. P.U.C., 109 U.S. App. D.C. 298, 287 F 2d 937 (1961), this 
Court concluded that a public transit rider had standing to appeal a rate 
increase. A direct economic injury, even if small as ta each user, is 


involved in rate cases, and this is sufficient to give him party standing. 


11. 


The foregoing consumer cases have in common with this case under 
review the interpretation of language granting standing to persons 


"affected or aggrieved". 


Those "consumers willing" to shoulder the burdensome and costly 
processes of intervention in a Commission proceeding are likely to be the 
only ones “having a sufficient interest" to br represented in an F.C.C, 
proceeding. United Church of Christ, Ibid, p. 17, par. 2, citing Sanders. 


Indeed, experience demonstrates that consumers are generally among 


the best vindicators of the public interest. Ibid, p. 18, par. 2. 


In United Church of Christ, this Court endeavored to set a guideline 
for the F.C.C in these words (at p. 19). 


"The responsible and representative groups eligible to 

intervene cannto here be enumerated or categorized specifically; 

such community organizations as civic associations, professional 
societies, unions, churches, and educational institutions, or 
associations might well be helpful to the Commission. These groups 
are found in every community; they, usually concern themselves 

with a wide range of community problems and tend to be representatives 
of broad as distinguished from narrow interests, public as 

distinguished from private or commercial interest," 


By the above and any reasonable standards TUA is a proper party to 


the proceedings under review and the Commission erred dto hold otherwise. 


ARGUMENT TWO: 
2. THIS COURT SHOULD VACATE THE F.C.C PROCEEDING 
AND ORDER A COMPLETELY NEW PROCEEDING FOR THE 


REASON THAT THE SMALL HOUSEHOLD USER IN NOT 
REPRESENTED, 


Commissioner Loevinger stated in his opinion of 18 July 1966, 
"It appears to me that the household user of telephones are 


not, in fact, represented in this proceeding and that they should 
be represented." 


| 
It is common knowledge that tens of millions of household users 


will be financially affected by any order of the F.C.C, on'long - distance 
rates. Since any number when multiplied by millions of users is large, 
even tho the financial interests of each household user is small, the annual 
cumulative effect represents a substantial public interest worthy of 


vindication which by comparison beggars the ransom of kings. Conceivably 


the battle being made by large commercial enterprises in this proceeding 
3. | 


(See Service List) against unjust rates could result in a shift of their 
economic burden to the unrepresented small user, an inequity which this 


Court should not tolerate. 


3. R, 17 - 29. 


13. 
CONCLUSION 


F.C.C.'s order instituting the investigation clearly shows a desire 
to control the number and type of participants. Other than those 
originally "invited", the Service List of parties, see Record, somewhat 
resembles a registry of "blue chips". Thus Commissioner Loevinger 
rightly stated for the record that the small household user was not represented 
and should be represented. In the battle of giant financial forces in which 
lerge customers struggle against the injustices of A.T. & T., as to them, 
it is conceivable that the telephone monopoly might appease such stout 
parties but shift all or part of those unjust rates to the backs of the millions 
of small household users and small business men who have been denied 
representative party standing in this proceeding. Such an obvious legal 
possibility should not be tolerated by this Court, which should reverse 


the order appealed from, vacate the proceedings and order them rescheduled, 


and give such other relief as is meet in the premises. 
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STATEMENT OF QUESTIONS PRESENTED 


Pursuant to a Prehearing Stipulation dated September 9, 


1966, approved by Prehearing Order dated September 26, 1966, the 


| 
parties agree that the following questions are those presented 
| 


by the instant appeal: 
1. Whether the Commission erred in denying to the 

Telephone Users Association the right to intervene 
in the Commission's general investigation of the 
charges for Interstate and Foreign Communication 
Service of the American Telephone and Telegraph 
Company, Docket No. 16258. | 
Whether this Court should vacate the proceedings 
below and reschedule same if the Commission is 
ordered by this Court to admit the appellant as a 
proper party; alternatively whether the witnesses 


who have been heard should be rescheduled for 


cross examination by appellant. 


Whether the proceedings before the Commission 


should be stayed pending the outcome of this 


appeal. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,396 
| 


THE TELEPHONE USERS ASSOCIATION, INC., 
Appellant , 


| 
Vv. | 


THE FEDERAL COMMUNICATIONS COMMISSION 
Appellee. 


> 


| 
ON APPEAL FROM MEMORANDUM OPINIONS AND 


ORDERS OF THE FEDERAL COMMUNICATIONS 
COMMISSION 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


| 
This is an appeal filed by the Telephone Users Associa- 
tion, Inc., (hereafter TUA) from a Memorandum Opinion and Order 
of the Federal Communications Commission's Telephone Committee, 
released June 6, 1966 (R. 7-8) denying TUA's petition to inter- 


vene in a proceeding concerned with charges for interstate and 


foreign communication service provided by the American Telephone 
and Telegraph Company, and from a Memorandum Opinion and Order of 
the Commission released July 18, 1966 (R. 11-14), affirming the 
Telephone Committee's action. 
This Court has jurisdiction to review finalarders of 
the Federal Communications Commission under Section 4O02(a) and 


402(b) of the Communications Act, 47 U.S.C. 402 (a) ,) 402(b). Under 


Be 


Section 402(a), an appeal is timely if it is filed within sixty 


days after the entry of the order appealed from, see 5 U.S.C. 1034, 


and under Section 402(b), an appeal is timely if it is filed within 
thirty days from the date upon which public notice is given of the 
decision or order. complained of, see 47 U.S.C. 402(c). Since the 
appeal here was filed on August 12, 1966, it was timely under 
either Section. 

The appellant, however, failed to note which section of 
the Communications Act it was appealing under in its Notice of 
Appeal. In its brief (p. 2) it has stated that this appeal was 
filed under Section 402(b) (6) of the Communications Act, 47 U.S.C. 
402 (b) (6), and Section 10 of the Administrative Procedure Act, 5 
U.S.C. 1009. The: decisions of this Court, however, make clear that 
Section 402(b) relates to appeals concerning the Commission's 
licensing function, Tomah-Mauston Broadcasting Co. v. Federal 
Communications Commission, 113 U.S. App. D.C. 204; 306 F.2d 811 
(1962), and that appeals from orders denying the right to inter- 
vention are appealable under Section 402(a) and the Judicial Review 
Act, 5 U.S.C. 1031-1042, Interstate Broadcasting Co. v. United 
States, 109 U.S. App. D.C. 255, 286 F.2d 539 (1960). In light of 
the fact that the appeal was timely filed under 402(a) we do not 


argue that the Court is without jurisdiction to hear the case. 


COUNTERSTATEMENT OF THE CASE 


Because appellant's statement of the case ‘is argumenta- 


tive and incomplete, it is felt the Court would be assisted by a 
| 
more complete statement. 


| 

On October 27, 1965, the Commission instituted a general 
investigation into the lawfulness of charges by the American Tele- 
phone and Telegraph Company and Associated Bell System Companies 
for interstate and foreign communications service, In re American 
Telephone & Telegraph Co., 2 F.C.C. 2d 871 (1965).| The text of the 
order was published in the Federal Register on Nuledbee 2, 1965, 30 
F.R. 13885-6. Under the Commission's rules, persons wishing to inter- 
vene as parties to the proceeding had thirty days from that date ria 
which to file petitions for leave to intervene, 47 CFR ee a 


The procedures to be followed during the general investiga- 


tion were set forth in a Memorandum Opinion and Order adopted by the 
Commission on December 22, 1965. Among other things the order desig- 


mated "the members of the Telephone Committee to serve as a panel 


of Commissioners who will preside at the hearings,” 2 FLCC. .2d 
l1/ 47 CFR 1.223(b) provides: 
Any other person desiring to participate as) a party in 
any hearing may file a petition for leave to intervene 
not later than 30 days after the publication in the 
Federal Register of the hearing issues or any substantial 
amendment thereto. The petition must set forth the 
interest of petitioner in the proceedings, must show how 
such petitioner's participation will assist) the Commission 
in the determination of the issues in questiion, and must 
be accompanied by the affidavit of a person) with knowledge 
as to the facts set forth in the petition. | The presiding 
officer, in his discretion, may grant or deny such petition 
or may permit intervention by such persons Limited to 
particular issues or to a particular stage of the proceeding. 


=the 


~ and stated that the proceeding would be divided into two 
stages, phase I and phase II. Following a prehearing conference 
held on January 31, 1966 and the disposition of a number of prelimi- 
nary matters, hearings began on June 7, 1966. By this time some 
seventy parties had intervened in the proceeding. 

On June 1, 1966, appellant sought to intervene, alleging 
that it was a representative of consumer interests, that it wished 
to present testimony at the hearing, and that it had not sought 
intervention sooner because it was unsure that counsel would be 
available (R. 1-6). Under the Commission's rules, (47 CFR 1.223(d)), 
however: 

Any person desiring to file a petition for leave to 

intervene later than 30 days after the publication in 

the Federal Register of the hearing issues or any sub- 

stantial amendment thereto shall set forth the interest 

of petitioner in the proceedings, show how such petitioner's 

participation will assist the Commission in the deter- 

mination of the issues in question, and set forth reasons 
why it was not possible to file a petition within the 

time prescribed by paragraphs (a) and (b) of this section. 

Such petition shall be accompanied by the affidavit of a 

person with knowledge of the facts set forth in the 

petition * * *, If, in the opinion of the presiding 

officer, good cause is shown for the delay in filing, 

he may in his discretion grant such petition or may 

permit intervention limited to particular issues or to 

a particular stage of the proceeding. 

By Memorandum Opinion and Order released June 6, 1966, 

(R. 7-8) the Commission's Telephone Committee denied the petition 


to intervene. The Committee held that under the rule good cause 


had not been shown to justify the untimeliness of the petition, 


2/ The Telephone Committee is a permanent body composed of three 
Commissioners designated as such by the Commission, or a majority 
thereof, to act upon certain applications filed by carriers prin- 
cipally engaged in telephone communications or upon such matters 
as otherwise ordered by the Commission. 47 CFR 0.215 (1965). 


Gian 
and that no showing had been made as to how appellant's participation 
as a party would assist in a determination of the issues. 

The Commission went on to note that as of Sie date of the 
TUA petition, some 70 intervenors had been named ” . . . representing 
various segments of interest, including, among others, user entities,” 
| 
and that "there comes a point at which the addition of further parties 
can serve only to make the task of management of the proceeding 
more difficult than any ensuing benefit may warrant” (R. 8). The 


Committee found that in the circumstances presented, TUA had not 


presented a strong enough showing to merit a grant of the request. 
Finally the Committee pointed out that provision is made 
in the Commission's rules (47 CFR 1.225 (1966)) for) members of the 
public who are not parties to the proceeding to appear and give 
evidence, and its order set forth the procedures TUR should follow 
if it wished to avail itself of this a ore 


Appellant did not request the full Commission to review 


this order of the Telephone Committee, but instead filed a petition 

for a writ of mandamus in this Court (Case No. 20230). The 

Commission moved to dismiss the petition on the ground that Section 
| 


3/ Section 1.225 provides: 
(a) Any person who wishes to appear and give evidence on 
any matter, and who so advises the Secretary, will be 
notified by the Secretary if that matter is designated 
for hearing. In the case of requests bearing more than 
one signature, notice of hearing will be given] to the 
person first signing unless the request veers that 
such notice should be sent to someone other than such person. 


(b) No person shall be precluded from giving any relevant, 
material, and competent testimony at a hearing) because he 
lacks a sufficient interest to justify his intervention 

as a party in the matter. * * * 


296 = 
5(d) (7) of the Communications Act, 47 U.S.C. 155(d)(7), specifically 
requires the filing of a petition to review with the Commission of 
an action of the Telephone Committee before a party may seek judicial 
review. On July 5, 1965, this Court denied the petition for a writ 
of mandamus, citing 47 U.S.C. 155(d) (7). 
Subsequently, TUA petitioned the full Commission to review 


the denial of intervention. Upon a review of the Telephone Commit- 


tee decision, the Commission concluded that the denial of interven- 
4/ 
tion was clearly warranted. The grounds advanced by TUA for re- 


versal incorporated its pleadings before the Court, and specifically 
noted: 
1) The parties so far admitted to standing consist 
of governmental agencies, NARUC, 5/ and multi- 
million dollar commercial concerns. 
2) The millions of small household users and small 
businesses who pay the bulk of the phone bill are 
not represented unless TUA is admitted by reversal 
of the Order issued by the Telephone Committee. (R. 9). 
In response, the Commission observed that: "The nebulous 
and uncertain nature of the proposed testimony gives rise to doubt 
as [to] whether appellant is fully cognizant of the nature of the 
issues to be determined herein" (R. 12). 
It also noted that the Commission itself was charged with 
protecting the user interests TUA purported to represent, as 
well as the public in general, and pointed out that numerous user 
4/ The Commission noted that the Petition for Review was not in 
conformity with the Commission's technical rules governing such 


petitions, but considered it on the merits nevertheless. 
5/ National Association of Railroad and Utility Commissioners. 


a ee 


interests were already represented by large and small volume business 
| 
users, and by various cities and state regulatory duthorities. 
Finally the Commission found that TUA had not demonstrated 
its bona fides as a representative of the small household user and 


had failed to show the existence of good cause for |the six month 


delay in the filing of its petition: 


In the original petition to intervene, it is stated 
that the Telephone Users Association, Inc. ,\"is a 
non-profit association, chartered in the District of 
Columbia, whose specific functions relate to telephone 
rates and services, and the representation |and pro- 
tection of consumer interests in such matters.” 

Nothing else is contained therein with respect to 

the nature of the association, the number or charac- 

ter of its membership or its officers. Neither of 

the pleadings gives any address for the association 
other than that of counsel who signed the pleadings. 
There was attached to the first petition aj|sheet 
containing facsimiles of three form postal icards 
addressed to the association purporting to authorize 

it to represent the signatories thereof beffore the 
Commission (without cost or financial obligation). 

The address for the association on the form cards 

is that of the same attorney. Thus, from what is 

now before us, it appears that the association is, 

for all intents and purposes, the alter ego of its 
attorney. Under such circumstances the validity 

of the reason given for late filing, i.e., |that 

the association "was not certain earlier it could 
provide competent counsel," appears insubstantial (Re 13). 


Commissioner Loevinger concurred, noting that in his view 
the household users were not represented in the prdceeding, but 
that TUA had failed to show that it "could or would jcompetently 
represent the household users of telephones” (R. 14). 

On August 4, 1966 TUA received a letter snom F. W. Denniston, 


Managing Counsel for the Commission, setting forth the dates and 


subject matter of the questions to be explored at hearing, and 
offering TUA an opportunity, pursuant to section 1.225 of the 
rules to present relevant, material and competent evidence on the 
subjects listed (R. 15). On October 18, 1966, Arthur S. Curtis, 
counsel for TUA, called Gilbert Davidson as a Ra Following 
objections, certain portions of the Davidson testimony were 
excluded by the examiner as wholly irrelevant, and other portions 
were rejected as irrelevant to phase I of the proceeding. However, 
the examiner did permit TUA to make an offer of proof, (Appendix A, 
pp- 20-23). 


On August 12, 1966 the instant appeal was filed. 


6/ The portion of the transcript relating to Mr. Davidson's 
testimony has been attached hereto as Appendix A.: 


aiiQuc 
SUMMARY _OF ARGUMENT 
There is no substance to TUA's allegation that it was 

wrongly denied status as a proper party in the Comission’ s investi- 
gation of American Telephone & Telegraph charges for interstate and 
foreign communications service. Section 1.223 of the Commission's 
rules, 47 CFR 1.223 (1965) specifically provides that petitions to 
intervene must be filed within 30 days of the publibation of the 
issues or any substantial amendment thereto. TUA petitioned to 
intervene some six months after the cutoff date euthbigehad by 


the rule and its petition was therefore addressed to the sound 


| 

discretion of the Commission. The Commission acted] well within 
| 

its discretion in concluding that the petition did not indicate 
| 


sufficient justification for the lateness, and did hot show how 
| 


participation of TUA would assist the Commission. 


| 
! 
ARGUMENT 
I. THE COMMISSION ACTED WELL WITHIN ITS DISCRETION 
IN DENYING TUA'S UNTIMELY PETITION TO INTERVENE. 

TUA's entire brief is devoted to the argument that it 
should be permitted to intervene in the proceeding now being held 
before the Commission in Docket No. 16,258 because it has standing 
therein as a party in interest (Br. pp. 8-11). In our view this 
argument is addressed to a question which is not dispositive of 
this appeal. Appellant has completely ignored the ¢rucial fact 
that its petition to intervene was filed some six months after the 


| 
cutoff date established by the Commission's rules amd that under 


SOs 
the rules it was required to demonstrate good cause for the delay 
in filing. Thus,| the question presented is not whether TUA has 
standing as a party in interest to intervene in the Commission's 
proceeding. It is rather whether the Commission abused its dis- 
eretion in denying TUA's untimely petition to intervene on the 
grounds that TUA had not justified the lateness of its petition 
and had not demonstrated how its participation would assist the 


Commission. We submit, therefore, that TUA's argument that it is 
, 7/ 
a party in interest is entirely beside the point. 


Section 1.223(b) of the Commission's Rules, 47 CFR 1.223(b) 
(1965) provides that petitions to intervene must be filed within 


30 days of the publication of the hearing issues or any substantial 
8/ 
amendment thereto. As the issues here were published in the 


Federal Register on November 2, 1965, TUA's petition, filed on 


June 1, 1966 was some six months late and in plain violation of the 
9/ 
rule. Section 1.223(d) provides for late filed petitions. Under 


7/ Orders denying the right of intervention in Commission pro- 
ceedings have been held immediately reviewable, American Communica- 
tions Association v. United States, 298 F.2d 648 (2d Cir., 1962); 
Interstate Broadcasting Co. v. United States, 109 U.S. App. D.C. 
255, 286 F.2d 539 (1960). Thus, no question is presented as to 
whether the Commission's orders here are "final orders’ subject 

to judicial review. 

8/ It should be noted that the AT&T proceeding was initiated 
pursuant to Title II of the Communications Act, rather than pur- 
suant to Title III. Consequently, the specific intervention 
provisions of Section 309 of the Act, 47 U.S.C. Section 309 are 
not in point. However, the time period prescribed by Section 309 
for the filing of intervention petitions, i.e., 30 days after 
publication of the issues or any substantial amendment thereto, is 
incorporated in Section 1.223 of the rules which applies to both 
Title II and Title III proceedings. 

9/ The text of the rule is set out supra, at p. 4. 
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the rule persons desiring 
30 days after publication of the issues must set for 


in the proceedings, show how their participation wou 


Commission, and set forth reasons why it was not pos 


a timely petition. We submit that the 30 day limit 


petitions and the supplementary requirements for pet 
after the 30 day limit are reasonable exercises of t 
the Commission under the Communications Act to promu 
regulations and to control its own proceedings. 

The Communications Act gives the Commission 


tion in the conduct of its proceedings. 47 U.S.C. 1 


Federal Communications Commission v. Schreiber, 381 


Federal Communications Commission v. 


U.S. 265 (1949); Federal Communications Commission v 


Broadcasting Co., 309 U.S. 134 (1940). 


Commission v. Schreiber, supra, the Supreme Court up 

10/47 U.S.C. 154(i) provides: 
The Commission may perform any and all acts. 
rules and regulations, and issue such orders) 
sistent with this Act, 
tion of its functions. 
U.S.C. 154(j) provides: 
The Commission may conduct its proceedings i 
as will best conduce to the proper dispatch 
and to the ends of justice. No commissioner 
pate in any hearing or proceeding in which h 
interest. Any party may appear before the C 
be heard in person or by attorney. Every vo 


act of the Commission shall be entered of re 


proceedings shall be public upon the request 
interested. The Commission is authorized to 
publication of records or proceedings contai 
information affecting the national defense. 


WIR, The Goodwill Station, 


| 
In Federal C 
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Commission's exercise of discretion in determining that testimony and 
documents produced during an investigatory proceeding should not be 
accorded confidential treatment. In reaching its decision the Court 
relied heavily upon both its Pottsville and WJR decisions, and its 
language is particularly pertinent here (381 U.S. at 290): 


In the Pottsville Broadcasting case, this Court stressed, 

in upholding this delegation of broad procedural authority, 
the established principle that administrative agencies 
"should be free to fashion their own rules of procedure 

and to pursue methods of inquiry capable of permitting 

them to discharge their multitudinous duties." 309 U.S. 

at 143. This principle, which has been upheld in a 

variety of applications, is an outgrowth of the congressional 
determination that administrative agencies and administrators 
will be familiar with the industries which they regulate and 
will be in a better position than federal courts or Congress 
itself to design procedural rules adapted to the peculiari- 
ties of the industry and the tasks of the agency involved. 


Similarly, in construing Section 4(j) of the Communications Act, 47 
U.S.C. 154(5}, the Court has stated: 


In this wording Congress was mindful not only of the ends 
of justice but also of the proper dispatch of the Com- 
mission's business, a matter not unrelated to achieving 
of the ends of justice, and left largely to its judgment 
the determination of the manner of conducting its business 
which would most fairly and reasonably accommodate those 
ends. Federal Communications Commission v. WJR, 337 U.S. 
at 282. 


The imposition of a timeliness requirement is fundamental to 
administrative orderliness. Moreover, it is commonly coupled, as 
here, with a provision for waiver of the rule for a good cause 


1l/ 
shown. We submit, therefore, that the rule is a reasonable one 


ll/ See e.g., 14 CFR 301.6 (1966) dealing with intervention in Air 
Safety proceedings) before the Civil Aeronautics Board: "Except for good 
cause shown, no motion for leave to intervene will be entertained if 
filed less than 10 days prior to hearing.” And see 14 CFR 302.15 
(1966) imposing timeliness requirements in economic proceedings before 
the Board. See also 18 CFR 1.8(d) (1961) imposing similar restric- 
tions in Federal Power Commission proceedings. 
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| 12/ 
and well within the Commission's authority to promulgate. Thus, 
| 
the only question remaining is whether the Commissidnabused its 


discretion in concluding that TUA had not met the requirements of 
| 
Section 1.223(d). 


As the sole ground for the lateness of its filing, TUA 


alleged that it was not able to determine at an earlier time that 


competent counsel could be provided. This justificationwas rejected 


by the Telephone Committee as insubstantial (R. 7).'|Without a greater 
| 
showing by TUA, this ruling was clearly reasonable. | TUA made no 


attempt to show that it had made an effort to obtain other counsel 
during the six month period and that other counsel bas unavailable, 
or why such counsel, if available, was not competent to represent it. 
Moreover, the Commission, in affirming the ruling of the Telephone 
Committee, noted that the address of appellant was the same as that 
of the attorney representing it, giving rise to the inference that 


| 
"the association is, for all intents and purposes, the alter ego 


127 In American Communications Association v. United States, 
supra, note 7, the Court held that a person with standing as a 
party in interest was improperly excluded from a Commission pro- 
ceeding where it had filed a timely petition to intervene. In 
discussing the Commission's power to restrict intervention the 
Court noted that this power was limited by Section 6 (a) of the 
Administrative Procedure Act, 5 U.S.C. 1005(a), which it construed 
to give “any interested person” the right to intervene in a pro- 
ceeding "so far as the orderly conduct of public business permits” 
298 F.2d at 650. We believe, however, that the orderly conduct of 
business clearly permits the Commission to promulgate a rule pro- 
viding a 30 day limitation on the right to intervene and that the 
Court's holding is readily distinguishable because there the 
petition to intervene was timely whereas here it was filed six 
months late. 

| 


of its attorney” (R. 13). Under these circumstances, the Commission 
could properly conelude that the proffered explanation for the 
untimeliness of the petition was insubstantial. 

Furthermore, the Commission acted well within its discre- 
tion in concluding’ that TUA had not demonstrated how its participa- 
tion would assist the Commission in a determination of the issues. 

In its petition to intervene TUA alleged that its counsel had previous 
experience "in a telephone rate matter” (R. 2) and that it would 
present “at least one witness” (R. 2) whose testimony would be of 
assistance to the Commission. The Telephone Committee noted, 
however, that the proceeding already included 70 intervenors repre- 
senting various segments of interest, including user entities. Thus, 
without a greater showing of specificity, the Telephone Committee 
concluded that appellant would not materially assist the Commission 
in a consideration of the issues presented. The Commission agreed 
with this conelusion (R. 12) and noted, in addition, that under 

the Communications Act the Commission itself is charged with the 
statutory responsibility to insure that telephone users, as well 


as other members of the public, obtain communications service at 


just and reasonable rates (R. 12). Thus, it found no basis for 


admitting appellant to the proceeding. 
However, in accordance with the procedures outlined 
by the Telephone Committee in its order (R. 8), appellant received 


a letter on August 4, 1966 from F. W. Denniston, Managing Counsel 


salSe< 


for the Commission, setting forth the dates and subject matter of 
the questions to be explored at the hearing. The letter offered 


TUA and other parties who had expressed an interest in the proceeding 
an opportunity to present relevant, material and competent evidence 
on the subjects listed (R. 15). On October 17, 1966, in accordance 
with the @stablished procedures, appellant presented its witness 
atthe hearing. Significantly, certain parts of the testimony 
offered were ruledrelevant only to phase II of the proceeding, 
and other portions were rejected completely (Appendix A, pp. 1-20). 
Appellant was permitted, however, to make an offer of proof which 
was included in the transcript (Appendix A, pp. 20-23). Thus, the 
testimony it wished to present is now included in the official 
record of the proceeding. | 
In sum, we submit that the Commission acted well within 
its discretion in concluding that TUA's petition for intervention 
failed to demonstrate good cause for the six month |delay in filing, 
and failed to show how its Participation would wasint the Commission. 


Accordingly, the denial of TUA's petition on these {grounds was wholly 


reasonable and correct. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
| 
the orders of the Federal Communications Commission appealed from 


should be affirmed. | 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


WILLIAM L. FISHMAN, 
Counsel. 
November 15, 1966 


Federal Communications Commissian 
Washington, D. C. 20554 


APPENDIX A 
Uxcerpts From Ofvicial Report Of Proecedings Before The 
Federal Communications Commission In Docket No. (L6258, 
et al. On October 17, 1966 
(Transcript pages 5224-52\G6) 
Whereupon 
GILBERT DAVIDSON 

was called as a witness and, after being first duly sworn, was 
examined and testified as follows: | 

MR. CURTIS: Let the record show that Arthur Curtis for 
the Telephone Users Association has before him Gilbert 


F 
Davidson, 


DIRECT EXAMINATION 


BY MR. CURTIS: 


Would you please state your name? 
Gilbert Davidson. 


Where do you reside? 


Fairfax, Virginia. 
What is your present employment or occupation? 
Real estate salesman. | 
Q Do you have any other duties in connecition with uny 
governmental agency? 
A I ama member of the Fairfax Board of Zoning Appeals. 
Q Is this a judicial office? 
A Semi-judicial,. 
Q How do you arrive at your position? 
A Appointed by the Cireuit Court. 
Q Who is the gentleman who appoints you Ito this 
position. 
A Generally speaking, the Judge of the eee Court 


is Puul Brown. 

Q For how long a period of time have you held this 
position? 

A About 14 years. I was recently appointed last year 
to an additional six-year term. 

Q Mr. Davidson, did there come a time when you were 
aun employee of the telephone company? 

A TI was. 

Q For what period of time were you so employed? 

A For 25 years; August of 1940 to August of 1965. 

Q Can you state for the record what scientific or 


professional training you have had at universities? 


A I attended George Washington University two years, 


interrupted by the war years. 

Q What did you study? 

A Electrical engineering. 

Q Can you briefly describe the positions which you have 
held for the telephone company? 

A Starting in 1940 as an installer-repairman. Shortly 
after my return from war time service, I was promoted to the 
position of PBX installer-repairman -- 

MR. COHEN:, What telephone company are you talking 
about? 


THE WITNESS: Chesapeake and Potomae Telephone Company. 


BY MR, CURTIS: 
Q Of Washington, D. C.? 
A Yes. 
Do you want me to continue? 
Q Yes. | 


A In 1952, I was promoted to the position of service 


foreman, a position I held until August of 1965. 

Q Did you receive a 25-year certificate for excel - 
lence in your performance? 

A No; I don'*t recall I received a certificate. I 
received a pin, emblem, signifying 25 years of service. 

Q Was that emblem supposed to indicate that you were 
a valued employee of the telephone company? 

A I always assumed so. This emblem is presented at 
five, 10, 15, 20, 25 years generally accompanied by a luncheon 
or dinner with your friends. I always apneddenda it quite an 
honor; yes. 

Q Are you with the telephone company noi? 

A No. 

Q Prior to your dismissal from the telephone company, 


did you call to the attention of your superiors |that they were 


falsely billing the United States Government for work that 
| 


was not done? | 


A Yes; in my opinion, that was being done and it 


was called to the attention of my superiors. 


Sse 
Q Was auything done about this? 
A Other than -- 
MR, COHEN: Mr. Examiner, I would like to object to any 
further testimony at this point. 


Mr. Curtis distributed a notice of identity of witnesses 


in subject matter, Phase 1, which consisted of an outline of 


points. It was not the text of testimony. He did say that 
he planned to call a witness who was a former employee of a 
telephone company whose name he requested permission not to 
disclose until the day of the hearing. So, we are in the 
situation where we have been furnished by Mr. Curtis in advance 
a general, rather sweeping outline of points, talking about 
an unidentified witness. 

Both of these, of course, are out of order in the prac~ 
tice that has been followed in this case. I would point out a 
couple of things about the outline. For one thing, he ends 
up as Point Number 7 and such other relevant matters as the 
witness may be able to cover. That, of course, would cover 
the waterfront, 

As to the points listed in this outline, none of these 
points are relevant to issues in this rate-making case at 
all and certainly not relevant to Phase 1 of this proceeding. 

Now, Mr. Curtis in line with this policy of non-disclo- 
sure in advance is apparently embarking on an examining of 


this witness about some grievance or other in connection with 


he was fired. le talked about his dismissal from the tele- 
phone company. I submit this is getting into an arca that is 
out o£ order and all that seems to be on the horizon is com- 


pletely irrelevant matter and we would just be wasting time 


to go forward with this. 


PRESIDING EXAMINER: Mr. Curtis, it is true, of course, 
that you have not followed the instructions on tHe rules of 
the game, so to speak, which have required all other parti- 
cipants in this proceeding to submit in advance dor circula- 


tion to the interested participants copies of their proposcd 
| 

testimony, the purpose of that being obviously to allay the 

| 

difficulties of meeting objections to the testimony at the 

| 


time that it is presented. 


MR. CURTIS: He is free to cross-examine the witness. 


PRESIDING EXAMINER: Would you wait until I am finished? 


No one up to this moment has made any specific objection 
to the form of the notification which you submitted. However, 
now it has been raised. I propose to be as Liberal as reason- 
able procedure dictates in allowing the witness nonetheless 
to deal with any subject matter that may be relevant to this 
proceeding. 

However, a discussion of any practice, true or untruc, 
of the telephone company relating to improper billing to the 


United States Government, while important, is not an issue 
| 
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in this proceeding. It may be properly presented to the 
Government or to any other interested authorities in an 
appropriate manner. I suggest that perhaps the Comptroller 
General is one place to go if this is true, but it is not 
relevant to any issue before us in this proceeding, and the 
objection to any discussion of that matter will be upheld. 

Now, the way’ we are going to proceed is that cach time 
the witness embarks on some subject matter pursuant to your 
outline, if there is objection, we will deal with the objcc- 
tion at that point.’ I cannot anticipate now how any of these 
topics, if any, relate to the issues, but I am willing to sec 
what the witness has to contribute and rule on them. 

MR. CURTIS: |Your Honor, may I address the court on this 
point? 

Although Your Honor has ruled, I would like to proffer 
for the record the significance of this evidence and what 
it would show. I believe I have that right, Your Honor. 

PRESIDING EXAMINER: It is not a question of right, 
Mr. Curtis. It is 'a question of discretion. I have ruled 
that any testimony ‘relating to whether or not the Government 


of the United States has been improperly charged for service 


is not relevant to this proceeding and I will not entertain 


any further argument on that point. 
MR. CURTIS: | Your Honor, may I without argument show 


for the record that 47 United States Code, Section 220, 
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Number E makes it a crime punishable by $1,000 or $5,000 -- 


PRESIDING EXAMINER: Mr. Curtis, I am going to cut you 
off. I have ruled on this and I will entertain no further 
discussion on it, 

MR, CURTIS: Thank you, Your Honor, | 
BY MR. CURTIS: 

Q Mr. Davidson, the first subject which I wish to 
direct your attention to is the incentives to ampLoyees to 
sign for increased capitalization and thereford require a 
higher rate of return by motivating employees to tabulate 
work as construction rather than operating repairs. Are you 
prepared to discuss this? 

A Yes, sir, 

MR, COHEN: Mr. Examiner, this subject is not part of 
Phase 1. The Commission in Phase l, of Sasa as the record 
is clear, has not raised any issue as to this aubaeek: 

PRESIDING EXAMINER: There is an issue in Phase 1, the 


question of the rate base of the company. This is another 


way of saying the capitalization of the company relative 


to plant. The only relevance here would be if the witness 
ean testify to interstate or foreign communications services 
as contrasted to local service. 
MR. GARLINGHOUSE: The disallowances have been excluded 
except as to cash and plant under construction/and this 


would not go to any one of those. 


. 
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PRESIDING EXAMINER: This is true. In Phase 1, we have 
agreed to accept for the purpose of an interim determination, 
the rate base claimed by the company subject to the limitations 
you have described. This would be relevant to Phase 2 and I 
guess this presents to us the question whether we will take 
this testimony at this time, assuming it to be relevant, or 
reserve it for later consideration. 

I note that the witness is a resident in the area and 
therefore it would not work a hardship upon him if he were 
to return at the Phase 2 portion of the proceeding. 

Do you have some comment on this, Mr. Denniston? 

MR. DENNISTON: Mr. Boyd's case, of course, we asked for 
the exceptions because of his out-of-town location. There- 
fore, I would think it would probably be better to reserve 
Mr. Davidson until the Phase 2 proper unless there is some 
factor we don?t know about. 

MR. GARLINGHOUSE: There would be the further considera- 
tion, Mr. Examiner, that testimony on this subject ought to be 
distributed in advance. 

PRESIDING EXAMINER: Yes. 

It seems to me, Mr. Curtis, that we have two very sound 
and reasonable bases for postponing consideration of any 
testimony relating to Item 1 in your notice. Postponement 
until Phase 2 would afford an opportunity for you and the 


witness to prepare and circulate in advance the subject of 
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his testimony. Time will not be a pressing element because 
we will not get to Phase 2 for some little while. This will 
afford you to comply with the procedures that have been ecs- 


tablished in this proceeding and facilitate the examination 


of the witness by apprising all interested parties in advance 
as to just what he is going to say. So, I will not permit 
the witness at this time to testify about topic 1 to which 
you have alluded with the understanding impLigit in my other 
remarks. 

MR. CURTIS: May I address the court on this subject? 

PRESIDING EXAMINER: No; I don*t want any further dis- 
cussion of the matter, Mr. Curtis. That is my ruling. 


You may proceed. 


BY MR. CURTIS: 
Q The second subject, Mr. Davidson, = fa which I 
propose to examine you is production bottlenecks in the tele- 
phone company affecting interstates which are;permitted to 
exist and thus by increasing the cost of operdtion cause 
increase in costs and make it possible for the company to 
ask for higher rates. | 


Are you prepared to discuss the subject, Mr. Davidson? 
A Iam. | 
MR. COHEN: Mr. Examiner, we make the same objection to 

this point as we made to the rate base point, I think the 


same considerations apply. 


PRESIDING EXAMINER: Mr. Denniston? 

MR. DENNISTON: I have a little difficultywith this 
particular point as to the Phase 1 versus Phase 2. It docs 
allege it affects costs of operation, The operating ex- 
pensesof the company have been presented in the case and 
are a matter in issue. However, the Commission’s order indi- 
cates that for the purpose of this phase of the case the 


company*s recorded figures are to be utilized. Therefore, 


I would assume that your same ruling would apply to this as 


to the previous paragraph. ‘ 
PRESIDING EXAMINER: I think this must be so for the same 
reasons, that the 'matters covered in Item 2 have been re- 
served for specific examination in Phase 2 of this proceeding 
and, once again, reservation of this question will enable 
Mr. Curtis and the witness to reduce the testimony to writing 
and have it circulated in the way that has been provided, so 
we will rule accordingly, Mr. Curtis. 
MR. CURTIS: Your Honor, may I address the court on the 
matter to be considered in Phase 1 and how this relates and 
the general thing with reference to the telephone company's 
evidence? I believe, Your Honor, that Mr. Davidson's testi- 
mony falls inside of rule of false in one, false in all -- 
PRESIDING EXAMINER: Mr. Curtis, I am going to cut you 
off. We are not going to try this material on the basis of 


an attempt to establish whether the telephone company has 
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presented true or false evidence. The way to test that if 
you wish to test it would be by having some attorney who is 
counsel in the proceeding as a participant proceed to cxamine 
the witness or at an appropriate time in the proceeding in 
Phase 2 you might present this testimony in the| manner pro- 
vided under the rule under which you are now Baa ae and 
it will be considered on its merits by the Commission, but 
we are not going to resort to an effort at this) time through 
this kind of testimony, this presentation, to establish what 
you are suggesting, namely, that some witness has perjured 
himself or that respondents have perjured themselves in the 
presentation of testimony. 

The matters that are under eonsidenatcon here do not 


lend themselves to that kind of consideration. 


MR. CURTIS: Your Honor, I wish Your Honor would give me 
| 


one minute to present my position, I have not been given 
that opportunity. 
PRESIDING EXAMINER: Mr. Curtis, the BE eG CeERe relative 
to Phase 1 in relation to this matter contemplates an assump- 
tion by the Commission for the purpose of making an interim 
determination that the costs of operation as pr¢sented by the 
company are as they are presented. The Commission has not 
foreclosed itself from a consideration of what those costs 
actually are should facts be adduced which show | that they are 


different. That has been reserved for Phase 2.: That is what 


Sch? s 

you are trying to show here and we are affording you the 
opportunity in Phase 2 to direct your attention to that 
specifie issue. 

MR. CURTIS: May I proceed to the third point, Your 
Honor? 

PRESIDING EXAMINER: Yes, sir. 

BY MR, CURTIS: 

Q Mr. Davidson, I wish to examine you now on a sub- 
ject which we have set down as personnel practices designed 
to promote inefficiency. 

From your own experience of 25 years with the telephone 
company, are you ‘prepared to testify that there are personnel 
practices which promote inefficiency inside the telephone 
company ? 


A I ane 


Q Would you speak louder, please? 
A 


I am. 

MR. COHEN: Mr. Examiner, we raise the same objection to 
any presentation on this point as we have with respect to l 
and 2, with the further thought that there is some real ques- 
tion as to whether this one has any relation to any issues in 
this case at all. 

PRESIDING EXAMINER: Mr. Denniston? 

MR. DENNISTON: I am basically of the same opinion. I am 


not sure it is even relevant to Phase 2. It may be, but at the 
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moment I am not prepared to say on that. But I 
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| think it is 


not within the scope of Phase 1 as delineated in the Com- 


mission's order. 


PRESIDING EXAMINER: It would appear to me that the 


discussion of personnel practices as delineated 
possibily relate to the costs of operation. I 


by that statement to indicate necessarily a rul 


i here might 
ido not wish 


ing which 


would so conclude but I do think that it is related to that 


subject and for the reasons already indicated i 


considered it would be considered in Phase 2 an 
it will be reserved for Phase 2, subject to its 


relevance and materiality. 


MR. CURTIS: Your Honor, the fourth subj 


| 
ject under the criminal penalities of the Act a 


Government of the United States is charged for 


telephone company which it does not receive. | 


What is Your Honor’s ruling on that? | 


PRESIDING EXAMINER: I have already rul¢ 
| 


no relevance to this proceeding at any time. 


BY MR. CURTIS: 


£ it is to be 
a I will rule 


explicit 


eect was the sub- 


md how the 


service by the 


d that that has 


| 
Q. The fifth subject, Mr. Davidson, about which I 


| 
| 
middle management to create labor injustices. | 


propose to examine you is how the telephone company uses 


From your 25 years of experience with the telephone 


company, are you prepared to testify, if the court so permits, 
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that middle management is using, is being used, by the 


telephone company to create patent labor injustices? 

A Ian, 

MR, COHEN: Mr. Examiner, I object to any presentation 
on this point on the ground that it has no relevance whatso-~ 
ever to any issue in this proceeding, certainly not to Phase l, 
but no relevance whatsoever to any issue in the proceeding. 

I wonder if it would shorten the time here any if we 
made the same objection to Point Number 6 in the outline 
which appears to be related to this Point Number 5. 

MR. CURTIS: Your Honor, may I address the court? 

PRESIDING EXAMINER: Yes. 

MR. CURTIS: Number 5, I believe, is designed to show 
that the labor practices of the company do affect the cost of 
the company and since they affect the cost of the company 
they use up the money of the consumer and by using up the 
money of the consumer thereby put the company in a position 
where they ask for higher rates, more money from the public 
to pay for these practices which should not exist in the 
first place. They run up the costs. That is the argument 
behind Point 5. 

MR, COHEN: That is certainly not Phase l. 

PRESIDING EXAMINER: It appears, assuming the validity 
of your argument, that it relates again to the matter of cost 


of operation which is a matter reserved for Phase 2. 
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| 
So, once again, I will rule that we will reserve this 
| 


matter for consideration in Phase 2, subject to the dissemina- 
tion to all participants of the precise testimony reduced to 
writing and, of course, reserving for consideration then the 


precise relevance and materiality of this proposed testimony. 
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MR. CURTIS: Your Honor, point 6 is a case history of what 
happens to an employee who has pointed out and he has his 
letters with him, that he has called to the attention of the 
management, the inefficiencies and the illegal aspects under 
422 USC 220, Section E, and so forth, what has happened to 
him when he calls to the attention of management these 
practices which are being conducted contrary to the public 


interest. 


In view of the general jurisdiction and the fact that 


this is in the code -- this is Mr. Davidson's case, he is a 
man who worked for 25 years for the telephone company, has 
all of his papers and he is willing to show to the Commission 
if the Commission is willing to hear a series of letters to 
his superiors going back for a period of years -- 

PRESIDING EXAMINER: Mr. Curtis, I don*t want you to 
take the time to particularize this matter. This subject 
is not at issue in this proceeding. I, of course, express 
no judgment on the validity of the witness’? claims or the 
correctness or incorrectness of what he may assert. 

It has no place in this hearing. If he has some labor 
grievanee, there are agencies of the government, local and 
federal, to which he may present that aspect of his case. If 
he has knowledge of some criminal violation I assume as a 


citizen he has an obligation and duty to present this to the 


Pvea Wy ene 


proper law enforcement authorities. 
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If it is a matter which for any reason you and the 


witness think this Commission should take cognizance, you have 


available to you the route of presenting it to the Commission 


in a formal or informal presentation outside 


this hearing 


for such consideration as the Commission may be able to give 


it if it has any jurisdiction in the matter. 
However, it has no relevance to the is 
proceeding and will be disallowed in this pro 
BY MR. CURTIS: 


Q Mr. Davidson, do you have any other 


sues in this 


ceeding. 


relevant matters 


| 
relating to interstate rates, which is long-distance, about 


i 
which you have personal knowledge which you would like to 


| 
call to the attention of the Commission so that it might be 


| 
used as guidance in considering the matter of| long-distance 


rates? 


A Only to the extent that the various 


telephone 


equipment involved was either directly connected to inter- 


state service or by the operation of a push-button or the 


turn of a dial it was connected to interstate 


|service. 


That is the extent to which I can relate any testimony 


to interstate telephone service. 


BY PRESIDING EXAMINER: 


Q You are referring to terminal equipment? 
i 


A Yes, sir. 
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Q When I refer to terminal equipment, I am speaking 
of equipment on the customers’? premises. 

A Yes, sir. 

MR. COHEN: This, of course, is not very enlightening 
to us as to just what the subject matter is. 

PRESIDING EXAMINER: If you have some qualifying questions, 
Mr. Cohen, you may ask them, 

MR. GARLINGHOUSE: Unless there is something specifically 
to do with the level of the rate of return that would be 
relevant to this case, I would suggest that it be deferred 
until it is circulated in writing and presented in Phase 2. 

PRESIDING EXAMINER: I think that this is an appropriate 
suggestion, Mr.:Curtis. Again, we are in an area which is 
extremely broad as to which no one here has any notice or 
knowledge as to what the witness proposes to say. 

If what he knows in this area is relevant to this 
proceeding, it is relevant in terms again of costs and capital 
investment relating to interstate and foreign communications 
service. 

I suggest that this be reduced to writing, reserved for 
presentation in Phase 2 subject of course to any appropriate 
objection at that time. 

MR. CURTIS: Your Honor, my concept of Phase 1 is that 


Your Honor will: determine whether the telephone company is 


entitled and in Phase 2 as to how much theyare entitled; is 


that correct? 


PRESIDING EXAMINER: That is not quite correct. Phase 1 


deals with the establishment: 
1. Of an overall rate of return which is just, fair 
and reasonable. The consideration of that matter, the 


establishment of a rate is related, in simple terms, to cost 
of capital about which this witness is offering no testimony 
so this is outside the scope of your presentation. 

The second portion of this relates to determining the 
rate base on which the rate of return shall be |applied. This 
contemplates a consideration of the net investment rate base 
of the company and what is comprehended within |it. 

For purposes of Phase 1, the Gommiser on as I have 
already stated, has indicated a disposition fox establishing 


interim rates of taking the telephone company’s presentation 
| 


of net investment rate base subject only to challenge of 


certain items which were the items enumerated hy Mr. Garling- 
house and as to which I do not believe your witness has 
offered to tender any relevant evidence. | 

In Phase 2 there will be an explicit consideration of the 


elements, contested consideration, of the elements to be 

| 
considered in net investment rate base and including such 
things also as costs of operations, etc., as to, which your 


witness does purport to offer relevant testimony. 
| 


Does that answer your question? 
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MR, CURTIS: That structurally is similar to the telephone 


rate case we had here before the Public Service Commission. 

PRESIDING EXAMINER: This is all fully related in the 
Commission*?s Relevance Crders, I might say. 

MR. CURTIS: I imagine then, Your Honor, that Your 
Honors do not want to hear my witness at this time. 

PRESIDING EXAMINER: That is correct. 

Mr. Davidson, you are excused. Thank you. 

(Witness Excused.) 

PRESIDING EXAMINER: We have reached the time of our usual 
noon recess. I will ask before we take the recess whether I am 
correct that the next witness will be Mr. Chuter. 

MR, DENNISTON: That is correct, and I would suggest that 
we resume at 1:30. 

PRESIDING EXAMINER: Is there anyone here today repre- 
senting American Consumers? Telephone Conference? 


MR, DENNISTON: Yes, and she would follow Mr. Chuter, 


MR. CURTIS: It is my concept in an administrative 
proceeding that counsel would be allowed to place in the record 
what this evidence would show if we were permitted to show 
Bie 

PRESIDING EXAMINER: Do you wish to make an offer of 
proof? 

MR. CURTIS: I want to make an offer of proof, Your 


Honor has ruled this has been excluded and I believe I have 


mI 
a right to make an offer oF proof. 
PRESIDING EXAMINER: You may make an offer of proof, 
You may not make it through the eudeee 
MR. GARLINGHOUSE: Mr. Examiner, might vie suggest that 


the offer of proof be made in writing and distributed to all 


parties? 


PRESIDING EXAMINER: This would be a convenience but it is 


subject to Mr. Curtis’ desire. If he wishes to make it orally 


he has that right. | 


MR. CURTIS: Your Honor has ruled that the testimony as to 
| 


the false billing of the telephone company is not relevant. 


I wish to offer as proof what our evidence would show 
| 


proffer of proof, 47 U. S. Code 220, Section E makes it a fine 


of $1,000 to $5,000 and imprisonment of one year to five 


years for making any kind of a false record with reference to 
a telephone matter. | 
Mr. Davidson, had he been permitted to testify would 
have shown among other things that the eihephons company has 
been systematically falsely overcharging the United States 
Government in the Department of Defense. 


He has one item, for example, where the United States 


Government was charged for moving 1200 telephones in the Navy 


Annex during the air conditioning remodeling and moved not 
| 


one, say, or very few, they simply moved the cables at another 


> | = 
point to let the air conditioning equipment come in. 
| 
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His testimony would have shown that on the Army’s 
Overseas Switchboard that the telephone company for a period of 
six months was charging the United States Government for 
switchboard services which it was not giving, that there were 
seven cables coming in, that there were only six cables 
connected to the switchboard; that he complained to his superiors 
that they should either install equipment because the Army needed 
it as a defense activity, install new equipment so that there 
would be seven cables which would be accessible to the Army and 


that they did not do this for an inordinate period of time 


for six months and during this period they still charged the 


United States Government for that seven cable even though the 
United States Government did not have the use of it. 

Mr. Davidson would have a Whole series of incidents which 
would prove that this was a systematic activity by the telephone 
company. He was at the Defense Department for three years and 
his testimony would have showed that when he first went there 
and inquired as to why they were charging the Federal Government 
for work that was not being done he was told that this is the 
way the Federal Government wanted it and that after he had 
been there awhile and complained that still nothing was done, 
his testimony would have shown that some of the employees 
have refused to sign these statements recently because they 
know that they are false. 


Your Honors, as testimony would have shown further, in 
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the matter of the Navy Building, at one time there was an 
unsafe condition there which he reported, whieh was sent up 

| 

through channels. This unsafe condition consisted of heavy 
wires with no support. Those wires might have fallen and not 
only hurt somebody but they might have blotted out a good part 
of Navy communications, 

He made complaint and it took a mateen| GF over six months 
before this condition was remedied. 

Your Honor, I believe his testimony would have shown 
that where a systematic practice continues for so long that 
it undercuts the credibility of witnesses pravented by the 
telephone company in this hearing. | 


| 
If they permit this kind of thing to continue year after 


year, then this definitely affects knowingly written reports. 
We have the reports and we would have shown them to you if 
Your Honors permitted. | 
It definitely affects the view which ybur Honors should 
| 


take in viewing the evidence which they present where we 


don?t have a man or where Your Honors don?t have a man who has 


been there 25 years to point out the "Feet of; Clay” upon 


which this great god stands, | 


PRESIDING EXAMINER: Does that complete your statement? 


MR. CURTIS: Yes. i 


PRESIDING EXAMINERS: We will now recess until two p.m. 


